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(i) 
QUESTIONS PRESENTED 


1. Is a complaint by one payee against another payee for all or 
one-half of the proceeds of a check drawn to them both a claim upon 
which the clerk may enter a default judgment against the other payee 
for one-half under Rule 55(b)(1)? 


2. Is it an abuse of discretion for the trial court to refuse to un- 
conditionally set aside a default judgment granted by the clerk twelve 
days after the default, when defendant timely filed a motion to set aside 
the default and filed an uncontradicted affidavit reflecting substantial 
efforts to obtain counsel, and plaintiff made no allegations that she was 
harmed by the delay, and there were no intervening circumstances? 


3. Is it an abuse of discretion for the trial court to approve a 
pretrial examiner's recommendation which contained no findings of fact 
and provided that in order to set aside a default judgment defendant must 


as a condition deposit into a joint bank account $63,308.16, when there was 
admittedly already on deposit in said bank more than enough funds to pay 
the default judgment taken against him and there were no findings or al- 
legations that plaintiff had been harmed or would be harmed by the default 
or by the failure to make such deposit and there were no intervening cir- 


cumstances ? 


4. Has there been an abuse of discretion or a breach of due proc- 
ess, in denying defendant's motion to set aside a default judgment under 
the circumstances of this case, namely: that service was by substituted 
process; that the complaint does not state a claim upon which relief can 
be granted; that the complaint does not assert any grounds to support a 
claim for any portion of the proceeds of the check made payable to plain- 
tiff and defendant as payees; that the demand was in the alternative for 
one-half or all of the proceeds; that defendant with knowledge of plaintiff 
retained counsel to answer; that the default was 12 days; that there were 
no intervening circumstances; that the default judgment was granted by 


(ii) 
the clerk; that defendant's final motion to set aside the default was sup- 
ported by an uncontroverted affidavit; that the pretrial examiner heard 
uncontradicted testimony of defendant and two attorneys that he had re- 
tained them to answer or Settle the case but that the pretrial examiner's 
recommendation contained no findings of fact or findings contrary to de- 
fendant's contentions; that the pretrial recommendation provided that as 
a condition for setting aside the default the defendant must deposit the 
sum of $63,308.16 into a joint bank account (based upon no reviewable 
fact of record) when there was already on deposit in defendant's own ac- 
count, as known to said examiner, sufficient moneys to pay the entire 
amount of the default judgment; and that certain material matters rep- 
resented to the Court by plaintiff were inaccurate or misleading? 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This Court has jurisdiction under its general power of review over 
judgments of the United States District Court for the District of Colum- 
bia, D. C. Code (1961 Edition, as amended) §11-101. 


2 
STATEMENT OF THE CASE 


Appellee, Bessie P. Thorpe, hereinafter called plaintiff, filed a 
complaint against appellant, Robert C. Thorpe, and American Security 
& Trust Company, alternatively demanding all or one-half of the pro- 
ceeds of a check drawn by a real estate title company to the names of 
Robert C. Thorpe and Bessie P. Thorpe, as payees, in the total sum of 
$63,308.16. The complaint recites that plaintiff is entitled to at least 
one-half of the proceeds of the check, but does not assert facts or the- 
ories to support this conclusion (JA 3-5). 


The complaint was filed May 28, 1965 (JA 3), and served by sub- 
stituted service the same date. The American Security & Trust Co. 
filed an answer on June 17, 1965, in which it was recited that there was 
on deposit in appellant's name the total sum of $33,300 (JA 6-8), and that 
it had frozen such amount pending the outcome of this litigation. 


Appellant learned of service of the complaint and retained one law- 
yer and then another to answer the complaint and/or obtain settlement 
of the case (JA 13, 32 13-5). One or both of them made themselves 
known to plaintiff's attorney, but failed to file a timely answer for ap- 
pellant, and on June 29, 1965, when appellant was in default 12 days, the 
clerk entered a default and granted plaintiff a default judgment, pursuant 
to an affidavit of plaintiff's attorney which set forth the lesser amount of 
the claim as the amount due, namely, $31,654.08 (JA 1, 11). 


A third attorney retained by appellant moved to set aside the de- 
fault judgment on July 12, 1965, and filed an affidavit of appellant, which 
recited in effect that he had moved promptly to obtain counsel and that 
counsel had failed to answer through no fault of appellant (JA 11-13). 


The appellant’s motion to set aside the default was referred to the 
pretrial examiner, who in fact heard the testimony of the first two attor- 
neys (JA 32), but made no reference thereto in her report, rather recom- 
mending that the default be set aside upon the condition that appellant 
create a joint bank account with plaintiff at the American Security & 

Trust Co. (JA 20, 21) and that appellant deposit and/or transfer $63,308.16 


thereto (JA 21), the theory of the recommendation apparently being that 
it would not be equitable to set aside the default unless the appellant put 
the whole amount of the title company check, $63,308.16, at risk. The 
recommendation recommended that the American Security & Trust Co. 
hold such funds in escrow until there has been a court adjudication (JA 
21). 


The pretrial examiner's recommendations contained no findings 
of fact (JA 20, 21). However, appellant's own accounts in the American 
Security & Trust Company had an aggregate balance of approximately 
$33,300 (JA 8) on the date suit was filed and the date default was entered 
(JA 8). The requirement to deposit a further amount of $30,008.16, and 
place the whole amount in a joint account as a condition for setting aside 
the default, would put the parties in a different position than they were 
on the date suit was filed and the default was taken, to the substantial 
detriment of appellant and of unfair benefit to the plaintiff. 


Appellant objected to the pretrial examiner's recommendation, 
which came on to be heard before the motions court (JA 22). The mo- 
tions court approved the recommendations of the pretrial examiner by 
order dated August 31, 1965 (JA 26-C), thus finally terminating appel- 
lant's right to have a trial on the merits of the case. Whereupon appel- 
lant appealed to this Court (JA 26-C). 


STATUTES AND RULES 


Federal Rules of Civil Procedure 
Rule 8(a)(2) A pleading which sets forth a claim 
for relief * * * shall contain * * * 


(2) a short and plain statement of the claim 
showing that the pleader is entitled to relief, * * *. 
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Rule 55(b)(1) Judgment by default may be en- 
tered as follows: 


(1) By the Clerk. When the plaintiff's 
claim against a defendant is for a sum certain 
or for a sum which can by computation be 
made certain, the clerk upon request of the 
plaintiff and upon affidavit of the amount due 
shall enter judgment for that amount and costs 
against the defendant, * * *. 


District of Columbia Code 


1961 Edition Supplement IV (1965) 

§16-101. Parties. An action of account shall 
and may be brought against the executor * * * and 
by one joint tenant * * * against the other, as bailiff 
for receiving more than comes to his just share or 
proportion, * * *. 


STATEMENT OF POINTS 
1. The default judgment was erroneous per se. 


2. H was an abuse of discretion to impose conditions upon set- 
ting aside the default. 


3. was an error and/or an abuse of discretion to refuse to set 
aside the default upon the conditions stated. 


4. There was a denial of due process. 


5. Appellant was abused by the conduct of plaintiff and/or her 
representatives. 


SUMMARY OF ARGUMENT 


Appellant contends that the clerk erroneously granted a default 
judgment against him in the first place because plaintiff's demand was 
not for a sum certain, because made alternatively in the amounts of 
$31,654.08 and $63,308.16 (JA 4, 14; JA5); nor was the claim a demand 
which could be made certain, because conflicting claims for joint prop- 
erty can only be determined in an action for an accounting or some other 
form of action requiring proof. Also, appellant contends that the case 
was at issue due to the answer of American Security & Trust Co., and 
the clerk does not have authority under the rules to administratively de- 
termine whether the judgment should be against appellant rather than 
appellee American Security & Trust Co. These questions are apparently 
of first impression. 


Appellant also contends that it was an abuse of discretion for the 
court to refuse to set aside the default unconditionally by reason of the 
fact that the default was inconsequential, being of only 12 days’ duration 
and not injurious to plaintiff in any manner; nor was it in any manner 
asserted by plaintiff to be injurious to plaintiff; that appellant filed an 
uncontradicted affidavit that he had retained counsel; that the fact that 
appellant had retained counsel was known to plaintiff's counsel at the 
time the default was taken (JA 32); and that these reasons of themselves 
are sufficient to set aside the default as a matter of law, since it is the 
policy of this Court that cases be tried on the merits. 


The pretrial examiner's report did not contain any findings of fact, 
nor did it make any findings contrary to appellant's contentions that he 
was endeavoring to obtain counsel; that the default was inconsequential 
and not injurious to plaintiff and consequently the pretrial recommenda- 
tion was prejudicial to appellant. 


Also, appellant contends that it was an abuse of discretion for the 
court to require appellant to deposit $63,308.16 to a joint account at the 
American Security & Trust Co., as a condition for setting aside the 
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default, for the reason that the entire sum needed to satisfy the default 
judgment was admittedly already in the frozen account held by the Amer- 
ican Security & Trust Co., and thus security for collection of the default 


judgment. 


Appellant further argues that the requirement to deposit the addi- 
tional amount of $30,008.16 into the hands of the American Security & 
Trust Co. is penal, being almost double the amount of the default judg- 
ment, Also, this requirement is unprecedented, because the payment 
of $30,008.16 was to be made by appellant into a private joint bank ac- 
count (not as a deposit into the registry of the court), and does not rep- 
resent Security for costs or reimbursement for expenses, 


The facts made known to the pretrial examiner by the "testimony" 
of two members of the bar of this court and by appellant himself, were 
not contradicted nor made a matter of record, So they could not be re- 
viewed by the lower court or by this Court. Also, the effect of impos- 
ing the condition is to give greater weight to the allegations of the com- 
plaint that the damages are alternatively $63,308.16 than to the subse- 
quent affidavit of default by which plaintiff represents that the amount 
due is (only) $31,654.08 (JA 10-A). Thus, there was a lack of due proc- 
ess, because there was a substantial penalty imposed upon appellant un- 
der procedures which were not subject to review; and because the rec- 
ommendations and the order were contrary to the only facts of record, 
as set forth in appellant's affidavit. Moreover, to require that appellant 
deposit $30,008.16 in the American Security & Trust Co. would be to put 
plaintiff in a better position vis-a-vis appellant than she was on the date 
the suit was instituted, and would thus in effect constitute the erroneous 
use of the remedy of specific performance in a suit at law. Moreover, 
it was the use of said remedy without the benefit of a hearing or findings 
of fact by the court. 


Appellant also contends that the default arose in part because of 
the negligent or misleading language and/or conduct of plaintiff and/or 
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her representatives; namely, that the affidavit of default does not set 
forth the fact that an extension of time had been granted to appellant's 
attorney (cf, JA 10-A with JA 32 14); that at the time of the hearing on 
the matter of the default the plaintiff permitted the court to erroneously 
believe that she was a tenant by the entireties (Reply to Objection to 
Recommendation of Pre-Trial Examiner, page 2; Opposition to Motion 
to Set Aside Default Judgment, page 2), whereas she in fact and in law 
could not be; and that paragraph 2 of plaintiff's Opposition to the Motion 
to Set Aside the Default Judgment was misleading in that it cast doubt 
on the fact, known to plaintiff, that appellant had retained two attorneys 
to answer the complaint. Thus the court was prevented by plaintiff's 
conduct from having full knowledge of the underlying facts. 


ARGUMENT 


The default taken against appellant and the lower court's refusal 
to set aside the default resulted from such a series of errors of law and 
abuses of discretion that it is difficult for appellant to briefly present 
the whole matter. First and foremost, it is submitted that the clerk did 
not have authority to enter a default judgment in this case under the 
Rules, since the amount of the demand was not for a sum certain. Rule 
55(b)(1) contemplates that a default judgment can be entered by the clerk 
when, and only when, the complaint is upon commercial paper or some 
similar type of action in which the promise to pay a certain amount is 
clear and the amount due plaintiff can be computed with certainty; such 
as an action by a payee against a maker. See 6 Moore's Federal Prac- 
tice 1811, footnote 1. B is not the fact that the demand is in a certain 
amount of dollars which gives authority to the clerk, but the nature of 
the complaint itself; that is, is the complaint in a form which tradition- 
ally is subject to the computations of the damages administratively, such 
as principal and interest due on a promissory note. A demand for dam- 
ages for loss of goodwill, for example, is not susceptible of default judg- 
ment without proof. Davis v. National Mortgage Corp. (CA 2, 1963), 320 
F.2d 90. 


8 


Professor Moore properly indicates that the occasions in which the 
clerk can give a default judgment occur in "rather limited instances," 
ibid, page 1813. This suit, on the other hand, is one of the numerous in- 
stances in which it is wrong for a clerk to give a default judgment. It is 
an action by one of two payees against the other payee, upon a check 
drawn in favor of them both. There is no legal presumption that one of 
two payees of a check is entitled to one-half the proceeds thereof. No 
court of appeals has passed upon the power of a clerk to enter a default 
judgment in such circumstances, but it is obvious that a suit by one payee 
against another cannot be decided administratively. In fact it is a suit 
which traditionally requires proof of damages, even if there is a default, 


A suit by one Payee against another payee is in the nature of a suit 
between joint property owners, which in this jurisdiction must be by an 
action for accounting. D. C. Code (1961) $16-101 (Supp. IV). This rule 
is even more relevant in this case because the check represented the 
proceeds of the sale of property held jointly (JA 27). 


One payee who makes a claim upon another payee for the proceeds 
of a check is under the clear duty to state the facts in support of his 
claim "showing that the pleader is entitled to relief." Rule 8(a)(2). How 
can the clerk, the court or anyone else determine from the complaint 
filed in this case that plaintiff in this case is entitled to relief? The com- 
Plaint does not set forth any fact or theory upon which the clerk (or any 
other person) could know or presume to know that the plaintiff-payee was 
entitled to relief in the form of all or one-half or any other portion of the 
proceeds of the check. The complaint failed to state a claim upon which 
2 specific amount of relief could be granted. k was thus demurrable, 
Since this is so, the clerk could not find that plaintiff's claim was for a 
“sum certain," as required by Rule 55(b)(1). 


Aliso, Rule 55(b)(1) does not contemplate that the clerk has any au- 
thority to select between alternative demands against one party. The fact 
that there are alternative demands carries with it the fact of uncertainty. 


This puts the clerk on notice that the amount is not for a sum certain. 
Moreover, the plaintiff was demanding recovery in the same amount from 
the American Security & Trust Co., which also should put the clerk on 
notice that the amount of the judgment cannot be determined administra- 
tively. Clearly, it was erroneous for the clerk to enter the default judg- 
ment, and it was therefore erroneous for the court to sustain the clerk. 


Accordingly, it is submitted that the default judgment was errone- 
ous per se, that the error was apparent on the face of the record, and 
that it was erroneous for the court to fail to set it aside upon the appli- 
cation by appellant in his motion. 


Appellant should have to go no further, but out of an abundance of 
precaution he will submit numerous other reasons why the lower court 
erred in failing to set aside the default judgment. 


Appellant contends that it was an abuse of discretion for the court 


to fail to set aside the default unconditionally, and that it was also an 
abuse of discretion for the court to offer to set aside the default condi- 
tionally. Among the reasons that it was an abuse of discretion for the 
court to fail to set aside the default unconditionally are, that the default 
was only a matter of twelve days, that plaintiff was not, prejudiced by 
the delay, that plaintiff did not at any time allege that she was preju- 
diced by the delay. 


Although it is true that a defendant is under a duty not to be in 
default if he can prevent it, it is also true that, when the defendant moves 
to set aside the default judgment, the plaintiff is then under a duty to as- 
sist the trial court in deciding the matter. If she opposes setting aside 
the default, then she is under the duty to show that she has been preju- 
diced by the delay, or that defendant is guilty of contumacious behavior, 
or has asserted erroneous or misleading facts in connection with the 
matter, or is otherwise not worthy of the mercy of the court, if such be 
the facts. In this case plaintiff allowed appellant's affidavit to stand 
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without any denial of any fact and without any assertion of any damage or 
harm which would befall her if the court set aside the default. Thus, the 
trial court should have extended its mercy to appellant if his affidavit set 
forth adequate grounds, for it is the policy of this Court that matters 
should be decided on the merits rather than by default. Hughes v. Holland 
(1963), 116 App. D.C. 59, 320 F.2d 781; Bridoux v. Eastern Airlines (1954), 
__ App. D.C. , 214 F.2d 207; contrast the facts in Draisner v. Lis 
Realty Co. (1956), ___— App. D.C. ___, 211 F.2d 808. 


Appellant submits that the facts contained in his affidavit set forth 
valid legal reasons to set aside the default. These facts are that he was 
residing in Durham, North Carolina, from date of service of the com- 
Plaint, May 28, 1965 (JA 6) to June 8, 1965; that he turned the complaint 
over to his attorney in the District of Columbia on June 10, 1965 (JA 13); 
that said attorney attempted to conciliate the matter (and thus it was 
known to plaintiff that defendant was represented by counsel) (JA 13); 
that because of pressing engagements of the lawyer, defendant on June 
22, 1965, retained a second attorney and returned to North Carolina; 
that he learned by letter dated July 1, 1965, that the default judgment was 
taken against him, at which time the second attorney's retainer was re- 
turned to him (JA 13); whereupon defendant retained a third lawyer (JA 
13). Based on the foregoing uncontradicted facts, appellant submits that 
it was an abuse of discretion for the court to fail to set aside the default. 


The motions judge referred to appellant's affidavit as "vacuous." (JA 26A) 
i is unfortunate that the affidavit was not more specific in that it did not 
actually name the attorneys with whom appellant was dealing; nor did it 
recite as a fact, as it was, that defendant had paid retainers to all three 
attorneys. However, appellant's counsel offered to name the attorneys to 
the motions judge, which would have supplied this omission, if important. 
Also, though apparently unknown to the motions judge, the names of the 
two attorneys were known to the pretrial examiner (JA 32). In any event, 
the affidavit was not as vacuous as the pretrial recommendation, which 
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made no findings of fact at all, even though appellant and his two attor- 
neys testified before the pretrial examiner in support of his affidavit 
and in support of his position. Even if appellant's affidavit was "vacu- 
ous," it contained sufficient information to require the motions judge 
to inquire further, in the absence of a finding of contrary facts by the 
pretrial examiner or a denial of the facts by the plaintiff. The failure 
to make this inquiry constituted an abuse of discretion. 


Federal courts have held that matters involving substantial sums 
of money should not be decided by default. Trueblood v. Grayson Shops, 
Inc. (D.C. Va., 1963), 32 F.R.D. 190; Henry v. Metropolitan Life Insur- 
ance Co.,(D.C. Va., 1942), 3 F.R.D. 142. The monies involved herein, 
being approximately $33,000 or $63,000, are substantial, not only in re- 
lation to the public in general but also in relation to the financial status 
of the parties. 


The motions judge was apparently also influenced by his impres- 
sion that the signature of appellant to the $63,308.16 check was "forged." 
(JA26A) His reference tothis so-calledforgery was prejudicial to appellant, 
since appellant was given no opportunity to reply thereto or obtain find- 
ings of fact thereon; nor is it forgery for an agent to sign his princi- 
pal's name toa check. I was a reckless abuse of discretion for the 
court to say as it did that the signature looks like a forgery. 


Accordingly, it is submitted that it was an abuse of discretion for 
the court to fail to set aside the default unconditionally, because of the 
fact that the clerk had no authority to grant the default judgment, the 
fact that the default was only 12 days, the delay was not claimed to be 
prejudicial to plaintiff, there were no contrary facts of record, the size 
of the amounts involved, the unprovoked use by the court of prejudicial 
language — "vacuous", "forgery" — and the almost facetious references 
by the court to appellant's contention that there had been a lack of due 
process. (JA 26) 
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Likewise, it was error for the court to set aside the default condi- 
tionally, primarily because the entire amount necessary to satisfy the de- 
fault judgment was already on deposit at the American Security & Trust 
Co., and had been frozen by that company subject to this suit. This was 
a fact of record inasmuch as this information was contained in the Answer 
of the American Security & Trust Co. 


Plaintiff's affidavit in support of the default represented that the amount 
due andowing to her was $31,654.08. (JA10A) This constitutes an admis- 
Sion that no further sums were due.” Although this affidavit was made 
by the law partner of plaintiff's present counsel, it must be assumed that 
he was acting as her attorney in connection with the submission of the 
default and the affidavit. 


The amount which was required of appellant to be deposited was 
penal, because it was almost double the amount of the default judgment 
which had been taken against him and because it was unnecessary. 


The requirement that appellant create and deposit $63,308.16 toa 
joint bank account is not only penal but bizarre. There is no precedent 
in any Federal court for imposing such a condition for setting aside a 
default judgment. Conditions have been imposed in aggravated cases re- 
quiring as a condition for setting aside the default the payment of incon- 
sequential sums for indemnity bonds, court costs and counsel's fees, for 
example, Hendricks v. Alcoa Steamship Co., Inc. (D.C. Pa., 1962), 32 
F.R.D. 169, but a Federal court sitting in law, as opposed to equity, has 
no right or power to impose a condition which requires the defendant to 
do a private act, such as in this case — to transfer money from his own 
bank account to 2 joint account, and to then double it. The distinction 


2 Since date of this appeal, plaintiff has accepted payment of this amount, plus 
interest from the frozen funds held by the American Security & Trust Co., and has 
by counsel filed a praecipe treating the judgment as paid and satisfied, and the 
District Court has dismissed the complaint against the American Security & Trust 
Co. 
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between law and equity is not so dead as to permit such a strange order, 
particularly when there is absolutely no fact of record, other than 12 days 
of default, upon which to base such action. 


Although the court admittedly has vast powers of discretion in such 
matters as setting aside a default, the discretion must be soundly based 
upon facts of record. Judge Cayton succinctly stated the matter thus, in 
a dissenting opinion in Ray v. Bruce (Mun. Ct. App. D.C., 1943), 31 A.2d 
693, 698: 


“The 'discretion'’ which the law authorizes is 
not a mental or personal one, but to be exercised 
with careful regard to what is right and equitable 
under the circumstances and the law, and directed 
by reason and conscience of the judge to a just re- 
sult.6 k is subject to review ‘where the error by 
its exercise is plainly shown, and works material 
hardship and injustice,'” or where the reviewing 
court is satisfied that there has been an erroneous 
conclusion, or against reasonable, probable and 
actual deductions to be drawn from the facts. ° _ 
That is so because ‘it is the policy of the law to 
bring about a trial on the merits whenever possi- 
ble, so that any doubts which may exist should be 
resolved in favor of the application, to the end of 
securing a trial upon the merits;' 9 for the judicial 
discretion should be exercised ‘in 2 manner to sub- 
serve and not to impede or defeat the ends of sub- 
stantial justice.’ 10" 


"6 pettegrew v. Pettegrew, 128 Neb. 783, 260 N.W. 287. 


7 im re Mattullath, 38 App. D.C. 497. 


8 weFarlan v. Fowler Bank City Trust Co., 214 Ind. 
10, 12 N.E.2d 752. 


9 Nichols v. Anders, 13 Cal. App. 2d 440, 56 P.2d 1289, 
1292. 


10 pia." 
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The events which occurred in this case indicate that some type of 
procedural reform is needed in connection with submission of default 
cases for the recommendation of the pretrial examiner. The pretrial 
examiner heard the uncontradicted testimony of witnesses favorable to 


appellant, 7.e., the two lawyers who stated they had been retained by ap- 


pellant, one of whom said he had discussed matters with plaintiff's coun- 
sel, and the testimony of appellant himself, who revealed his lack of edu- 
cation, his efforts to retain counsel, and the fact that nothing prejudical 
occurred to plaintiff on account of the delay. No contrary facts were 
made known to the pretrial examiner. Nevertheless, the pretrial exam- 
iner did not make any report of the facts favorable to setting aside the 
default, or any reference to any facts pertaining to the defendant's rea- 
sons for the default in her recommendations. Accordingly, the motions 
court judge did not have the benefit of a report on the facts by an officer 
of the court on vital matters affecting the decision which he was about 

to undertake. A bare recommendation from the pretrial examiner is 
worthless because it cannot be reviewed, 


Also, the pretrial examiner treated the matter of setting aside the 
default as a problem of equity, whereas it is in fact a problem of law, 
inasmuch as the complaint does not seek equity. But even if it were a 
problem of equity, the recommendation is worthless because it is not 
written in such a manner that the basis for the recommendation can be 
reviewed. Even chancellors do not act without facts. Because of the 
lack of procedural protection accorded to appellant, he was in fact de- 
nied due process, and for this reason alone the matter should be resub- 
mitted to the trial court. 


Appellant also submits that he was abused by the conduct of plain- 
tiff and/or her counsel in this case. In the first place, the affidavit of 
default is misleading because it does not show that plaintiff's counsel 
granted a continuance to appellant's counsel. Plaintiff's counsel admits 
having granted a one-week continuance. If the affidavit had shown that 
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defendant was granted a continuance for a week, then it may be assumed 
that the clerk would have made further inquiries before entering the de- 
fault. It can then be assumed that these inquiries, of whatever nature, 


were forestalled by the affidavit. Granting a continuance is a reason to 

set aside a default. Cicarello v. Jos. Schlitz Brewing Co. (D.C. W.Va., 

1940), 1 F.R.D. 491, Case #1. Next, plaintiff represented to the court 

that she was a tenant by the entireties (Reply to Objection to Recommen- 
dation of Pretrial Examiner, page 2; Opposition to Motion to Set Aside 
Default Judgment, page 2); whereas she in fact and in law could not be, 

(JA 27, 28) and thus the court didnot have full knowledge of the underlying facts. 


Paragraph 2 of plaintiff's opposition to the motion to set aside the 
default judgment is misleading in that it asserts that defendant's claim 
that two other attorneys were temporarily engaged in handling the case 
for him is not supported by affidavits. The court apparently was thus 
caused to disbelieve appellant's affidavit (that he had retained attorneys) 
without the benefit of contrary proofs or affidavits. 


Although he cannot submit proof of the fact, appellant is of the 
opinion that he was damaged by erroneous assumptions of fact and law 
which may have influenced the motions court, such as an assumption 
that plaintiff was appellant's wife, that no previous continuances had 
been granted, and that he was not represented by two attorneys. 


Also it appears as if the effect of imposing the condition was to 
give greater weight to the allegations of the complaint that the damages 
are alternatively $63,308.16 than to the subsequent affidavit of default 
by which plaintiff represents that the amount due is (only) $31,654.08. 
This erroneously put the lower court in the position of appearing to ad- 
judicate that which it has not done. Accordingly, the trial court is again 
in a position of taking action prejudicial to appellant under the color of 
an adjudication which did not occur. It is impossible to tell whether or 
not the motions court was influenced by the foregoing matters. How- 
ever, it is reasonable to assume that the judge may have been so influ- 
enced. As a result appellant submits that in the very least this case 


16 


should be resubmitted to the trial court under the rule of Consolidated 

Radio Artists v. Washington Section National Council of Jewish Juniors 
(1939), App. D.C. __,: 105 F.2d 785, namely, that the record is not 
sufficiently clear to permit a proper review. 


CONCLUSION 


It is respectfully submitted that the court below erred, and that 
this case should be sent back to the lower court for a trial on the merits. 


Respectfully submitted, 


NORMENT CUSTS 


815 15th Street, N.W. 
Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BESSIE P. THORPE 
5611 3d Street, N. W. 
Washington, D. C. 


Plaintiff, 


v. 


AMERICAN SECURITY & TRUST COMPANY C. A. No. 1321-'65 
(A corporation) : 
15th and Pennsylvania Avenue, N. W. 
Washington, D. C. 
and 
ROBERT C. THORPE 
609 New Jersey Avenue, N. W. 
Washington, D. C. 


Defendants, 


RELEVANT DOCKET ENTRIES 


Complaint, appearance filed 


Summonrs copies (2) and copies (2) of Complaint issued. 
Both ser. 5/28/65 


Answer of deft #1 to complaint; counterclaim vs deft #2; 
c/m 6/16/65: exhibit "A"; appearance of Richard H. 
Nicolaides, Kelly & Nicolaides. filed 


Military affidavit filed 
Affidavit in support of default and judgment. filed 


Default and judgment for pltf vs deft #2 for $31,654.08 with 
interest and costs. (N) Micro 6/30/65 (By Clerk) 


Attachment, writs (2) interrogatories (2). Deposit $2.00 
by C. Mayer. Ser 7/12/65 


Motion of deft #2 to set aside default judgment; P&A; 
exhibits A & B; c/m 7/12/65; MC 7/12/65; appearance of 
Vincent R. Alto. filed 
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Motion of deft #2 for stay of execution pending disposition 
of motion to set aside default judgment: P&A; c/m 7/13/65; 
MC 7/13/65. filed 


Answer of American Security & Trust Co., garnishee, to 
interrogatories. fil 


Opposition of pltf to motion to set aside default; ¢/m 
7/16/65. filed 


Opposition of pltf to motion for stay of execution; 
c/m 7/16/65. filed 


Recommendation granting motion of deft Robert C. Thorpe 
to set aside default judgment entered 6/29/65, with certain 
provisions. {See recommendation for details) (AC/N) 

Asst Pretrial Examiner 


Objections by deft #2 to recommendation of Pretrial Ex- 
aminer; c/m 7/29/65. filed 
Reply of pltf to objection to recommendation of Pretrial 
Examiner; c/m 8/2/65. filed 


Order overruling deft’s objection to recommendation of pre- 
trial examiner and confirming said recommendation as order 


of Court. (N) Jones, J. 


Appearance of Norment Custis as atty for deft #2. filed 


Notice of appeal by deft #2 from order 8/31/65. Copies mailed 
to Shapiro & Mayer and Kelly & Nicolaides. Deposit $5.00 by 
Custis. filed 
Motion of pltf for condemnation of credits; P&A; c/m 
9/10/65. M.C. 9/13/65. filed 


Opposition of deft to motion for condemnation of credit; 
c/m 9/15/65. filed 


Motion of deft #2 for stay of execution pending appeal; P&A; 
c/m 9/15/65; MC 9/15/65. filed 


Points and authorities of pltf in opposition to motion for 
stay of execution pending appeal; c/m 9/20/65. filed 


Transcript of proceedings of 8/31/65; pp 1-6. (Rep Elaine O. 
Wells) (Court's copy) filed 


Transcript of proceedings 8/31/65, pp 1-6; (Rep Elaine O. 
Wells) (Atty's copy) filed 


Withdrawal of appearance of Vincent R. Alto as atty for 
deft Thorpe, approved. (fiat) McGarraghy, J. 
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Supplemental P&A's of deft #2 in support of motion for stay 
of execution and in opposition to pltf's motion to condemn 
credits, affidavits (2); c/m 10/7/65. filed 


Statement of defendant #2 of points on appeal; c/m 
10/12/65. filed 


Order denying motion of deft Thorpe for stay of execution 
pending appeal. (N) McGarraghy, J. 


Judgment of condemnation vs American Security & Trust 
Company, garnishee, for $31,654.08, with interest at 6% 

per annum from 12/22/64 and $15.00 costs; said garnishee 
directed to pay said amounts to pltf and her attorney, Charles 
H. Meyer, in satisfaction of judgment vs deft Robert C. 
Thorpe. (N) McGarraghy, J. 


[ Filed May 28, 1965] 


COMPLAINT 
(For Proceeds of Check) 

1. The amount in controversy is in excess of Ten Thousand 
($10,000.00) Dollars, exclusive of interest and costs, and is within the 
jurisdiction of this Court. 

2. Plaintiff is a resident of the District of Columbia and 
brings this suit in her own right. Defendant American Security & Trust 
Company is a corporation engaged in the banking business in the Dis- 
trict of Columbia. Defendant Robert C. Thorpe is sued in his own right. 

3. On or about December 22, 1964 Lyon, Roache & Horan 
Title Settlements Inc. issued its check No. 36185 in Washington, D. C. 
in the amount of $63,308.16 drawn on defendant American Security & 
Trust Company and made payable to the order of defendant Robert C. 
Thorpe (incorrectly designated on check as Robert A. Thorpe) and your 
plaintiff. 

4. The aforesaid check represented the net proceeds from 
the sale of a certain piece of real estate in the District of Columbia 
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which had recently been sold by plaintiff and the individual defendant. 
Plaintiff was entitled to at least 50 per cent of the proceeds of the 
aforesaid check. 

5. Plaintiff alleges that on or about March 24, 1965 the 
aforesaid check was cashed by defendant American Security & Trust 
Company without the endorsement of plaintiff thereon; that your plain- 
tiff never authorized the corporate defendent, its agents, servants, or 
employees, either orally or in writing, to cash said check; and that 
your plaintiff did not authorize anyone, either orally or in writing, to 
endorse her name on Said check and to receive the proceeds thereof. 
Plaintiff further alleges that defendant American Security & Trust Com- 
pany wrongfully and without authority paid the entire proceeds of the 
aforesaid check to defendant Robert C. Thorpe, who at the time was 
acting without the authority of the plaintiff, thereby depriving the plain- 
tiff of the proceeds thereof, namely, $63,308.16, or in the alternative, 
one-half thereof, namely, $31,654.08, which was rightfully and properly 
the property of your plaintiff. 

6. Plaintiff further alleges that defendant American Security 
& Trust Company has failed and refused to pay over to her either the 

- proceeds of said check or one-half thereof although demand has been 
made therefor, and that by reason of the above and foregoing facts said 
defendant is indebted to the plaintiff in the sum of $63,308.16, or in the 
alternative, $31,654.08. 

7. Plaintiff further alleges, on information and belief, that 
the corporate defendant now has on deposit standing in the name of the 
individual defendant a sum approximately equivalent to one-half of the 
proceeds of the aforesaid check. Said individual defendant also wilfully 
and wrongfully refuses to authorize the payment of any portion of the 
proceeds of said check to your plaintiff. 

WHEREFORE, plaintiff demands judgment against defendants, 
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or either of them, in the sum of $63,308.16, or in the alternative, the 
sum of $31,654.08, plus interest and costs. 


/s/ BESSIE P. THORPE 
Bessie P. Thorpe 


SHAPIRO AND MAYER 


By /s/ Charles H. Mayer 
201-205 Tower Building 


Washington 5, D. C. 
RE 17-1322 
Attorneys for Plaintiff 


DISTRICT OF COLUMBIA, ss: 

Bessie P. Thorpe, being first duly sworn upon oath, deposes and 
says that she has read the foregoing Complaint by her subscribed and 
verily believes the matters and things therein stated to be true and 
correct. 


/s/ BESSIE P. THORPE 
Bessie P. Thorpe 


Subscribed and sworn to before me this 28th day of May, 1965. 


/s/ EDWARD M. CARR. 
Notary Public, D. C. 


[Received U.S. Marshal May 28, 1965] 
SUMMONS IN A CIVIL ACTION 


To the above named Defendant: 

You are hereby summoned and required to serve upon Shapiro 
and Mayer plaintiff's attorney, whose address is: 201-205 Tower Bldg. 
Washington, 5, D. C. an answer to the complaint which is herewith 
served upon you, within 20 days after service of this summons upon 
you, exclusive of the day of service. If you fail to do so, judgment by 
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default will be taken against you for the relief demanded in the com- 
plaint. 
HARRY M. HULL 
Clerk of Court. 


/s/ LINDA P. GORE 
Deputy Clerk. 


Date: May 28, 1965 [Seal of Court] 


[ Filed June 1, 1965] 


RETURN ON SERVICE OF WRIT 


UNITED STATES OF AMERICA, 
DISTRICT OF 


I hereby certify that I served the annexed Summons & Complaint 
on the therein-named Robert C. Thorpe by leaving COPIES thereof at 
his usual place of abode, as directed by attorney by handing to and 
leaving a true and correct copy thereof with Mrs. Lisa Thorpe (Sister) 
person of suitable age and discretion then residing therein under Rule 
4 personally at 609 N.J. Ave., N. W. at Washington, D. C. in the said 
District on the 28th day of May,1965 


ss: 


Marshal's fees LUKE C. MOORE 
United States Marshal. 


Mileage By /s/ RICHARD C. WEST 
Deputy. 


{ Filed June 17, 1965] 
ANSWER OF DEFENDANT 
AMERICAN SECURITY AND TRUST COMPANY 
American Security and Trust Company, one of the defendants in 
the above-entitled action, by its attorneys for answer to the complaint 
herein says: 
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FIRST DEFENSE 

The Complaint fails to state a claim against defendant American 

Security and Trust Company upon which relief can be granted. 
SECOND DEFENSE 

1. Answering the first paragraph of the Complaint defendant ad- 
mits the allegations contained in paragraph 1 of the Complaint. 

2. This defendant admits the allegations contained in paragraph 
2 of the Complaint. 

3. This defendant admits that Lyon, Roache & Horan, Title 
Settlements, Inc., issued its check numbered 36185, dated December 22, 
1964 in Washington, D. C. - in the amount of $63,308.16 drawn on this 
defendant bank, and made payable to the order of Robert A. Thorpe 
and Bessie P. Thorpe. 

4. This defendant has been informed that said check represented 
the net proceeds from the sale of 609 New Jersey Avemue, N. W., 


Washington, D. C., which property was owned by the plaintiff and de 
fendant, Robert C. Thorpe, as tenants by the entireties. This defendant 
is without knowledge as to the extent of Plaintiff's interest in said 


property or the precentage of the proceeds, if any, of the sale to which 
she may be entitled. 

5. This defendant admits that on or about March 24, 1965, said 
check was deposited for collection with this defendant, and the proceeds 
credited to the checking and Savings accounts of defendant, Robert C. 
Thorpe. Said check bore the purported endorsements of Robert C. 
Thorpe, Robert A. Thorpe and Bessie P. Thorpe. A photocopy of said 
check, front and back, is attached hereto and made a part hereof, 
marked "Exhibit A". This defendant is without sufficient information 
to form a belief as to the other allegations of fact contained in para- 
graph 5 of the Complaint, and therefore requires proof of same. 

6. This defendant admits that it has failed and refused to pay 
the sum of $31,654.08, or any amount to the plaintiff herein, in the 
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absence of either the consent of the defendant, Robert C. Thorpe or order 
of Court. 

7. This defendant admits that upon being apprised of the facts 
contained in this Complaint it has frozen the following balances in the 
respective accounts of defendant, Robert C. Thorpe at this bank: 

Checking account $ 3,400.00 


Savings account 29,900.00 
$ 33,300.00 


For further answer to the Complaint, defendant American Security 
and Trust Company states to the Court that it stands ready at any time 
to deposit the sum of $33,300.00 in the registry of the Court upon the 
entry of a Court Order discharging it from all liability to Bessie P. 
Thorpe, the plaintiff herein, and Robert C. Thorpe, the defendant here- 
in. 

THIRD DEFENSE 

As a separate defense, defendant American Security and Trust 
Company contends that in the event the Court holds that the purported 
endorsement of plaintiff, Bessie P. Thorpe, on said check is a forgery, 
that plaintiff cannot recover in excess of one-half of the amount of said 
check, since it represents the net proceeds from the sale of the entirety 
property, and her interest in said property is stated by plaintiff to be 
50%. 

COUNTER-CLAIM 

1. Defendant American Security and Trust Company is a corpo- 
ration engaged in the banking business in the District of Columbia. 

2. That it incorporates by reference paragraphs 1 through 7 of 
its Second Defense in answer to the Complaint herein. 

3. In the event that judgment is entered herein in favor of the 
plaintiff against this defendant, then this defendant prays judgment over 
against defendant, Robert C. Thorpe in the same amount, plus reasonable 
counsel fees. 
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WHEREFORE, this defendant prays the Court: 

1. To determine whether or not the purported endorsement 
of plaintiff, Bessie P. Thorpe, on said check is a forgery, and if not, 
to dismiss the Complaint herein. 

2. That in the event the Court concludes that the purported 
endorsement of plaintiff, Bessie P. Thorpe, is a forgery, to permit 
this defendant to deposit the sum of $33,300.00 in the registry of Court, 
thereby discharging it of any and all liability to Bessie P. ee and 
Robert C. Thorpe. 

3. That in the event judgment is entered herein against this 
defendant, that it have judgment over against the defendant Robert C. 
Thorpe, in the same amount. 

4. That the Court further enter judgment in favor of this 
defendant for reasonable attorneys fees in this matter. 

5. That the Court grant such other and further relief as to 
it may appear just and proper. 

KELLY & NICOLAIDES 


By: /s/ RICHARD H. NICOLAIDES 
Richard H. Nicolaides 
900 Investment Building 
Washington, D. C. 20005 
NAtional 8-0514 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing Answer, Cross- Claim 
and Exhibit A were mailed, postage prepaid, this 16th day of June, 1965, 
to the following: Shapiro and Mayer, Esquires, 201-205 Tower Building, 
Washington 5, D. C., attorneys for plaintiff, and Robert C. Thorpe, 609 


New Jersey Avenue, N. W., Washington, D. C., defendant. 


/s/ RICHARD H. NICOLAIDES 
Richard H. Nicolaides 


Im THE cde ‘TED STATES DISTRICT COURT 


BESSIE P. THORPE 
5611 3rd Street, HN. W. 
Washington, D. C., 


Plaintiff, 
vs. Civil Action No. 1321-65 


AMERICAN SECURITY & TRUST COMPANY, 
a corporation, 

15th and Pennsylvania Avenue, HN. W. 
Washington, D. C., 
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[ Filed June 29, 1965] 


Affidavit in support of default and judgment 


DISTRICT OF COLUMBIA, ss: 

Lewis H. Shapiro, being first duly sworn on oath, deposes and 
says that he is the attorney of record for the plaintiff in the above- 
entitled cause; that the defendant Robert C. Thorpe was personally 
served with process on the 28th day of May, 1965, that no appearance 
has been entered by the said defendant in this cause, no pleading has 
been filed and none served upon the attorney for the plaintiff on behalf 
of the defendant and no extension has been given and the time for filing 
answer has expired; that the defendant is neither an infant nor incom- 
petent person. 

That there is now justly due and owing by the defendant to the plain- 
tiff the sum of Thirty-one Thousand, Six Hundred Fifty-four 08/100 
Dollars with interest and costs. 

The clerk is requested to enter a default and judgment against 
said defendant. 

/s/ LEWIS H. SHAPIRO 

Subscribed and sworn to before me this 29th day of June, 1965 

HARRY M. HULL, Clerk 


/s/ HERBERT N. HALLER, 


Deputy Clerk 


[ Filed June 29, 1965] 


United States District Court for the District of Columbia 


BESSIE P. THORPE 
Plaintiff. 
v. : Civil Action No. 1321-65 


ROBERT C. THORPE, et al 
Defendant. 


DEFAULT AND JUDGMENT BY CLERK 

It appearing that the above-named defendant Robert C. Thorpe has 
failed to plead or otherwise defend this action though duly served with 
summons and copy of the complaint on the 28th day of May, 1965, and an 
affidavit on behalf of the plaintiff having been filed, it is this 29th day 
of June, 1965, declared that Robert C. Thorpe defendant herein is in 
default. 

WHEREFORE, upon request of the plaintiff and on affidavit of the 
amount due from the defendant to the plaintiff, judgment for Bessie P. 
Thorpe plaintiff against Robert C. Thorpe defendant is entered for 
$31,654.08 with interest and costs. 


HARRY M. HULL, CLERK, 


By /s/ HERBERT N. HALLER 
Deputy Clerk. 


[ Filed July 12, 1965] 


MOTION TO SET ASIDE DEFAULT JUDGMENT 


Defendant, Robert C Thorpe, by his attorney, Vincent R. Alto, 
respectfully moves the Court to set aside the entry of default and the 
default judgment entered against him by the Clerk of this Court on 
June 29, 1965 in the sum of $31,654.08 and to permit said defendant to 
enter a defense herein on the ground that excusable neglect caused the 
delay in filing answer to the complaint, as more particularly shown by 
the affidavit of said defendant attached hereto as Exhibit A. Said defen- 
dant has a just and complete defense to the claim asserted against him 
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herein, as appears by defendant's verified answer to the complaint here- 
in, annexed hereto and made a part hereof, which the defendant hereby 
Submits in this cause, plaintiff having been duly served with a copy of 
said answer. 

Respectfully submitted, 

/s/ VINCENT R. ALTO 

Vincert R. Alto 

Attorney for Defendant Thorpe 

401 - 3rd Street, N. W. 


Washington, D. C. 
(628- 4887) 


CERTIFICATE OF SERVICE 


I hereby certify that copies of the foregoing Motion, Points and 
Authorities and the affidavit in support thereof, and the Answer to 
plaintiff's complaint were mailed, postage prepaid, this 12th day of 
July, 1965 to Shapiro and Mayer, Esquires, 201 - 205 Tower Building, 
Washington, D. C., and Kelly & Nicolaides, Esquires 900 Investment 
Building, Washington, D. C. 

/s/ VINCENT R. ALTO 


Vincent R. Alto 
Attorney for Defendant Thorpe 


[ Filed July 12, 1965] 


EXHIBIT A 


DISTRICT OF COLUMBIA, ss: 

Robert C. Thorpe, being duly sworn, deposes and says: 

1. That he is the individual defendant in the above entitled action. 

2. That copy service of the summons and complaint in said action 
was made on a person other than the affiant-defendant on May 28, 1965 at 
609 New Jersey Avenue, N. W., Washington, D. C. 
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3. That, at the time of said service, your affiant was at his home 
in Durham, North Carolina and did not return to the District of Columbia 
until on or about June 8, 1965 at which time he was made aware of said 
complaint. 

4. That on or about June 10, 1965, your affiant turned said com- 
plaint over to his attorney and appeared along with said attorney at a 
hearing in the Office of the United States Attorney, Court of General 
Sessions, in reference to a criminal complaint lodged against him by 
the plaintiff in connection with the above entitled civil action. 

5. That although said attorney was preoccupied and confined to 
the trial of a capital offense criminal action which commenced June 14, 
1965 and ended June 29, 1965, said attorney attempted to effectuate a 
reconciliation of the controversy involved herein. 

6. That on or about June 21, 1965, said attorney informed your 
affiant that pressing prior legal engagements would not avail said 
attorney of the time necessary to handle the complexities of his case. 

7, That on or about June 22, 1965, your affiant visited and retained 
a second attorney to solve the instant case. 

8. That on or about June 23, 1965, your affiant returned to Durham, 
North Carolina on business. 

9. That, by letter dated July 1, 1965 to affiant at his Durham, 
North Carolina, address, said second attorney returned affiant's retainer 
and informed him that a default judgment had been taken and that due to 
a possible conflict of interest, said attorney would have to withdraw from 
the case. 

10. That upon receipt of the aforementioned letter, your affiant 
promptly returned to the District of Columbia where he engaged his 


present attorney who proceeded with due dispatch to investigate and pre- 


pare the necessary pleadings. 

11. That your affiant is advised and believes that he has a just and 
complete defense to the complaint filed herein and that he is not indebted 
to the plaintiff for any amount whatsoever. 


/s/ ROBERT C. THORPE 
Robert C. Thorpe 
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Subscribed and sworn to before me this 12th day of July, 1965. 


/s/ JOSEPH A. SHANTZ 
Notary Public, D. C. 


My Commission Expires April 30, 1970 


[ Filed July 12, 1965] 


ANSWER OF INDIVIDUAL DEFENDANT TO COMPLAINT 


FIRST DEFENSE 

The complaint fails to state a claim upon which relief can be 
granted. 

SECOND DEFENSE 

1. Defendant admits the allegations contained in paragraph num- 
bered 1 of the complaint. 

2. Defendant admits the allegations contained in paragraph num- 
bered 2 of the complaint. 

3. Defendant admits the allegations contained in paragraph num- 
bered 3 of the complaint. 

4. Defendant denies the allegations contained in paragraph num- 
bered 4 of the complaint. 

5. Defendant denies the allegations contained in paragraph num- 
bered 5 of the complaint. 

6. Defendant alleges that he is without knowledge or information 
sufficient to form a belief as to the truth of the allegations contained in 
paragraph numbered 6 of the complaint. 

7. In answer to paragraph 7 of the complaint, defendant admits 
that the corporate defendant has on deposit in his name the sum of 
$33,300.00 and denies the remaining allegations of said paragraph. 
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WHEREFORE, defendant demands judgment in his favor and that 
he have his costs and disbursements of this action. 


/s/ ROBERT C. THORPE 
Robert C. Thorpe 


/s/ VINCENT R, ALTO 
Vincent R. Alto 
Attorney for Defendant Thorpe 
401 - 3rd Street, N. W. 
Washington, D. C. 

(628- 4887) 


DISTRICT OF COLUMBIA, ss: 

Robert P. Thorpe, being first duly sworn upon oath deposes and 
says that he has read the foregoing Answer by him subscribed and 
verily believes the matters and things therein stated to be true. 


/s/ ROBERT C. THORPE 
Robert C. Thorpe 


Subscribed and sworn to before me this 12th day of July, 1965. 


/s/ JOSEPH A, SHANTZ 
Notary Public, D. C. 


My Commission Expires April 30, 1970 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing Answer was mailed, 
postage prepaid, this 12th day of July, 1965 to Shapiro and Mayer, 
201 - 205 Tower Building, Washington, D. C. and Kelly & Nicolaides, 
900 Investment Building, Washington, D. C. 


/s/ VINCENT R. ALTO 
Vincent R. Alto 


[ Filed July 14, 1965] 


ATTACHMENT ON JUDGMENT 


The President of the United States, to the Marshal for said District — 
Greeting: 

YOU ARE HEREBY COMMANDED to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, of value 
sufficient to satisfy the plaintiff judgment against the defendant in this 
Court in the above-entitled cause, on the 29th day of June, 1965, for 
$31,654.08 with interest, for money payable to the plaintiff by the de- 
fendant, and $20.00 for costs; and the same so attached, safely keep 
and have before said Court, on or before the tenth day occurring after 
the execution of this writ, that the same may be condemned unless 
sufficient cause be shown to the contrary; and, if said goods, chattels, 
or credits be attached in the hands or possession of any person or per- 
sons other than the defendant, notify such person or persons of such 
seizure, and warn him or them to appear before said Court, within the 
time aforesaid, to show cause why the same should not be condemned 
and execution thereof had according to law, unless the credits so attached 
are wages as defined by Public Law 130, signed August 4, 1959, in which 
event the terms of the said Law must be observed. And have then there 
this writ, so endorsed as to show when and how you have executed it. 

WITNESS, The Honorable Chief 


Judge of said Court the 12th day 
of July, 1965 


Harry M. Hull, Clerk 


By /s/ MERIAM M. JENKINS 
Deputy Clerk. 
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NOTICE 
To American Security & Trust Co., 15th & New York Ave., N. W., 
Garnishee. 

YOU ARE HEREBY NOTIFIED that any property or credits of 
Robert C. Thorpe in your hands are seized by virtue of the foregoing 
writ of attachment, and you are hereby warned to appear in said Court, 
on or before the tenth day after service hereof, and show cause, if any 
there be, why the property or credits so attached should not be con- 
demned and execution thereof had, unless the credits hereby attached 
are wages as defined by Public Law 130, signed August 4, 1959, in 
which event you are admonished to comply with the terms of that Law. 
A copy of the referred to Law may be obtained from the Clerk of this 
Court upon request. 


LUKE C. MOORE 
U.S. Marshal in and for the 
District of Columbia 

U.S. Marshal. 


By /s/ D. GREGORY 
Deputy U. S. Marshal 
MARSHAL'S RETURN 
Attached credits in the hands of 
and served __ with copies of this Writ, Interrogatories, and Notices as 
Garnishee of Defendant 


/s/ CHARLES H. MAYER 


SHAPIRO AND MAYER, 201 Tower Bldg. 
Plaintiff's Attorney. 


[ Filed July 19, 1965] 


OPPOSITION TO MOTION TO SET ASIDE DEFAULT JUDGMENT 
1. A motion to set aside a judgment for default is addressed to 
the sound discretion of the trial court. It is respectfully submitted 
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that nothing in the facts and circumstances set forth by the defendant in 
support of the pending motion compels the trial court to grant the same. 

2. Defendant had ample time from May 28, 1965, the date of serv- 
ice of the complaint, to June 29, 1965, the date when the default judgment 
was entered, to obtain counsel to file an answer or other responsive 
pleading on his behalf. It is to be noted that although defendant claims 
that two other attorneys were temporarily engaged in handling the case 
for him, this statement is not supported by the affidavit of either of the 
alleged attorneys involved, nor are such attorneys even identified. 

3. Before the court should consider reopening a default judgment, 


it should require the moving party to show not only a good excuse for 

his default, but also that he has a meritorious defense to the action. 

3 Barron & Holtzoff, Federal Practice and Procedure, Section 1217; 
Tozer v. Charles A. Krause Mill Company, 189 F.2d 242; United States 
v. Shipler, 34 F.Supp. 987: Bowles v. Branick, 66 F.Supp] 557; Bruce v. 
Paxton, 31 F.R.D. 197. Here, the defendant merely asserts that he has a 


just and complete defense to the complaint; he makes no showing as to 
such defense. Indeed, it would be very difficult for him to do so because 
the facts clearly establish the following: (a) plaintiff and defendant were 
the owners as tenants by the entireties of a piece of real estate; (b) plain- 
tiff and defendant sold said real estate, the net proceeds of which, after 
settlement charges, amounted to $63,308.16; (c) the title company issued 
its check in that amount, payable to both plaintiff and defendant, but de- 
livered the same to defendant only: (d) defendant cashed said check at a 
branch office of defendant American Security and Trust Company, signing 
his own name and plaintiff's name on the back thereof, and deposited the 
entire proceeds in his own separate account and then withdrew about one- 
half thereof; (e) defendant has refused and continues to refuse to give 

any portion of the said proceeds to the plaintiff (see Answer of defendant 
American Security and Trust Company, and more particularly Paragraph 
5 thereof and Exhibit "A" thereto). 
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4. It is well settled that if the court grants a motion to set aside 
a default judgment under Rule 55(c) and Rule 60(b) it may impose con- 


ditions upon the moving party as a prerequisite to having the judgment 
set aside. Bros Inc. v. W. E. Grace Manufacturing Co., 320 F.2d 594; 
Trueblood v. Grayson Shops of Tennessee, Inc., 32 F.R.D. 190; Hen- 
dricks v. Alcoa S.S. Co., 32 F.R.D. 169. Equitable considerations 
govern the court in passing upon this kind of motion. In the case at 
bar, if the court feels that the motion should be granted it is urged 
that such granting be subject to the following conditions: 

(1) That the defendant restore the status quo prior to 
his wrongful cashing of the check payable jointly to plaintiff 
and defendant. This can be done by re-depositing in Ameri- 
can Security and Trust Company an amount sufficient to bring 
his account up to $63,308.16, and agreeing that the entire sum 
be held in escrow, or by paying the entire sum into court un- 
til the property rights of the parties to the proceeds of their 
jointly owned real estate be determined by a court of compe- 
tent jurisdiction. Otherwise, the defendant will have the 
advantage of having drawn out and used for his own purposes 
approximately one-half of the proceeds of the sale of said 
property, while the plaintiff's half would remain tied up 
pending the outcome of the litigation. Furthermore, it may 
well be that plaintiff will prove herself entitled to more than 
one-half of the proceeds, and unless defendant be required to 
restore the fund to its entire amount, complete equity cannot 
be done. 

(2) That defendant be required to pay reasonable attor- 
neys' fees to the plaintiff's attorneys for services rendered 
in connection with the taking of the default, the filing of an 
attachment thereon, and the handling of this motion, which 
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said fee should be in the amount of $500.00. 


SHAPIRO AND MAYER 


By /s/ CHARLES H. MAYER 
Attorneys for Plaintiff 
201-205 Tower Building 
Washington, D. C. 20005 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Opposition to Motion 
to Set Aside Default Judgment was mailed, postage prepaid, to: (1) 
Vincent R. Alto, Esquire, Attorney fr Defendant Thorpe, 401 - 3rd Street, 
N. W., Washington, D. C.; and (2) Kelly and Nicolaides, Attorneys for 
Defendant American Security and Trust Company, Investment Building, 
Washington, D. C., this 16th day of July, 1965. 


/s/ CHARLES H. MAYER 


Attorney for Plaintiff 


[ Filed July 26, 1965] 


RECOMMENDATION OF PRE-TRIAL EXAMINER 

Upon consideration of the motion of defendant Robert C. Thorpe 
to set aside the default judgment entered herein on June 29, 1965, the 
opposition thereto, and oral argument thereon, it is this 26th day of 
July, 1965, 

RECOMMENDED that said motion be granted 

PROVIDED: That within 10 days from the date hereof defendant 
Robert C. Thorpe deposit with defendant American Security & Trust Co. 
the sum of $30,008.16, said sum to be added to the $33,300.00 now being 
held by defendant American Security & Trust Co., and the entire sum 
of $63,308.16 be held thereafter in a joint savings account in the names 
of Bessie P. Thorpe and Robert C. Thorpe, said account to be held in 
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escrow by defendant American Security & Trust Co. until the rights of 
the plaintiff, Bessie P. Thorpe, and the defendant, Robert C. Thorpe, 
in the aforesaid sum of $63,308.16 be adjudicated by a court of compe- 
tent jurisdiction; 

PROVIDED, further, that the aforesaid joint account held in escrow 
by defendant American Security & Trust Co. shall be subject to the rules 
and regulations of American Security & Trust Co. relative to savings 
accounts, and that the passbook to said savings account shall also be 
held by American Security & Trust Co or its attorney in escrow; 

PROVIDED, further, that upon the deposit by defendant Robert Cc. 
Thorpe of the aforesaid sum of $30,008.16 and the establishment of the 
aforesaid joint savings account by American Security & Trust Co. in the 
amount of $63,308.16 the complaint herein against defendant American 
Security & Trust Co. be dismissed with prejudice and said American 
Security & Trust Co. thereafter shall be an escrow agent only; 

PROVIDED, further, that if defendant Robert C. Thorpe fails to 
deposit the aforesaid sum of $30,008.16 within the time prescribed here- 
in, the motion to set aside default judgment be denied. 


/s/ ELIZABETH BUNTEN 
Asst. Pre-Trial Examiner 


NOTE 

Under Local Civil Rule 9 (i) (1) the above Recommendation becomes 
the order of the Court unless objections thereto are filed within five (5) 
days in conformity with Rule 9 (i) (2). 


/s/ CHARLES H. MAYER 
Attorney for Plaintiff 


CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Recommendation was 
mailed, postage prepaid, to Vincent R. Alto, Esq., Attorney for Defendant 
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Thorpe, 401 3d Street, N. W., Washington, D. C. and Kelly and Nicolaides, 
Attorneys for Defendant American Security and Trust Co., Investment 
Building, Washington, D. C., this 23rd day of July, 1965. 


Attorney for Plaintiff 


COPY TO ATTORNEYS by hand to attorney for defendant Thorpe 
by mail to attorneys for plaintiff 
and American Security & Trust. 7/26/65 


[ Filed July 29, 1965] 


OBJECTION TO RECOMMENDATION OF PRE-TRIAL EXAMINER 


The individual defendant, Robert C. Thorpe, objects to the pro- 
visions conditioning the recommendation of the assistant pre-trial 
examiner which require said defendant to deposit with the corporate 
defendant, American Security & Trust Company, the sum of $30,008.16, 
which sum is to be added to the $33,300.00 now being held in the name 
of the said individual defendant by the said corporate defendant as a 
prerequisite to setting aside the default judgment entered by the Clerk 
of this Court on June 29, 1965 in favor of the plaintiff in the amount of 
$31,654.08, and as reasons therefor, defendant avers: 

1. The Court is without jurisdiction to impose such a condition. 

(a) said condition acts directly as a seizure of 
property before judgment, a remedy available 

only under the circumstances and in the manner 
provided by the law of the District of Columbia. 

Rule 64, Fed. Rules Civ. Proc. 

(b) There has been no procedural compliance with the 
laws of the District of Columbia relating to the seizure 


of property. 
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2. The imposition of said condition is a deprivation of property 
without due process of law in violation of Amendment V, United States 
Constitution. 

3. Said condition, in effect, requires defendant to deposit a cash 
bond in order to answer the complaint and have the controversy heard 
and decided on its merits. 

4. The complaint does not state a claim upon which relief for 
$63,308.16 could be granted and, viewed in its most favorable light, 
only supports relief for $31,654.08 as is evidenced by the amount of the 
default judgment taken and the affidavit in support thereof. 


Respectfully submitted, 


/s/ VINCENT R. ALTO 
Vincent R. Alto 

Attorney for defendant Thorpe 
401 Third Street, N. W. 
Washington 1,D.C. . 


CERTIFICATE OF SERVICE 
I hereby certify that copies of the foregoing were mailed, postage 
prepaid, to Shapiro and Mayer, Esquires, 201 - 205 Tower Building, 
Washington, D. C., and Kelly & Nicolaides, Esquires 900 Investment 
Building, Washington, D. C., this 29th day of July, 1965. 
/s/ VINCENT R. ALTO 


Vincent R. Alto 
Attorney for defendant Thorpe 


[ Filed August 2, 1965] 
REPLY TO OBJECTION TO RECOMMENDATION 
OF PRE- TRIAL EXAMINER 
1. The individual defendant, against whom a default judgment had 
been taken, filed a motion to set aside the default judgment, invoking 
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the provisions of Rules 55 (c) and 60 (b), Federal Rules of Civil Proce- 
dure. Since the Court has the power under Rule 60 (b) to set aside a 
default "upon such terms as are just", the Court may impose conditions 
upon its vacating such a judgment. 3 Barron and Holtzoff, Federal 
Practice and Procedure, Sections 1217 and 1323; Bros Inc. v. W. E. 
Grace Manufacturing Co., C.A. 5, 1963, 320 F.2d 594; Trueblood v. 
Grayson Shops of Tenn. Inc., D.C. Va., 1963, 32 F.R.D. 190, Hendricks 
v. Alcoa SS. Co., D.C. Pa., 1962, 32 169. Equitable considerations 
govern the court in determining whether or not to set aside a default 
judgment. Hughes v. Holland, 116 U.S.App.D.C. 59, 320 F.2d 781. 

2. Prior to ruling on the motion, the pre-trial examiner held a 
thorough hearing at which all parties had complete opportunity to put 
forward any contentions they wished. As a result of hearing argument, 
and also testimony by the defendant, the pre-trial examiner felt that 
equity required the defendant to restore the fund belonging to the parties 
as tenants by the entireties to its complete amount as a condition to 
recommending that the default judgment be set aside. In other words, 
the recommendation does nothing more than require the defendant to 
restore the status quo which existed prior to his admittedly wrongful 
act of signing the plaintiff's name to the check and appropriating the 
proceeds to his own use. To do otherwise, i.e., to allow him the benefit 
of removing the default judgment without requiring him to restore the 
status quo, would be to work an inequity to the plaintiff and to reward 
the defendant for his wrong-doing. 

3. This is not a matter of seizure of the defendant's property nor 
of depriving the defendant of his property without due process of law as 
claimed by him in his objection to the pre-trial examiner's recommen- 
dation. The money involved, $63,308.16, is the proceeds of property 
owned by plaintiff and the individual defendant as tenants by the en- 
tireties. No court has ever adjudicated which portion properly belongs 
to which party. By his wrongful act the defendant has appropriated a 
substantial portion of the money to his own use and, but for the discovery 
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of his act in time, he might have well appropriated all of it. Property 
held as tenants by the entireties is considered a single, indissoluble 
whole. Coleman v. Jackson, 109 U.S.App.D.C. 243, 286 F.2d 98. It can 
only be divided by agreement of the parties or by a court of competent 
jurisdiction. The plaintiff seeks to adjudicate the rights to this fund 

in a lawful manner. The action of the pre-trial examiner in requiring 
the individual defendant to restore the fund to its whole futhers the aims 
of proceeding in a lawful and judicial manner. On the other hand, the 
defendant, in objecting to the examiner's recommendation, is asking the 
court to sanction his unlawful conduct. This, the court should not do. 


Respectfully submitted, 

SHAPIRO AND MAYER 

By /s/ CHARLES H. MAYER 

201 205 Tower Building 

Washington 5, D. C. 

RE 7-1322 

Attorneys for Plaintiff 

CERTIFICATE OF SERVICE 
I hereby certify that a copy of the foregoing Reply was mailed, 

postage prepaid, to Vincent R. Alto, Esq., Attorney for Defendant 
Thorpe, 401 3d Street, N. W., Washington, D. C. and Kelly and 
Nicolaides, Attorneys for Defendant American Security and Trust Co., 
Investment Building, Washington, D. C., this 2d day of August, 1965. 


/s/ CHARLES H. MAYER 
Attorney for Plaintiff 


[ Filed October 19, 1965] 


TRANSCRIPT OF PROCEEDINGS 


Washington, D. C. 
Tuesday, August 31, 1965 


The above- entitled cause came on for hearing before the HONORABLE 


2¢€ 


WILLIAM B. JONES, United States District Judge, at approximately 
10:40 a.m. 


= *x 


PROCEEDINGS 


THE DEPUTY CLERK: Thorpe versus American Security and 
Trust. 

THE COURT: Good morning, gentlemen. I have read your papers 
and have your views in mind. 

You seem to think that somebody is violating the Fifth Amend- 
ment or about to violate the Fifth Amendment, is that right ? 

MR. ALTO: Yes, sir. 

THE COURT: What do you think about on motion upon such terms 
as are just? 

MR. ALTO: Well, along with that I think is implied the word 
lawful. 

THE COURT: What is that? 

MR. ALTO: Along with the word just I think is implied the word 
lawful and I think to impose this type of condition to have an individual 
have his case heard on its merits would deprive him of property without 
due process of law, because this is a form of an attachment before judg- 
ment. 

You will notice in the -- 

THE COURT: Mr. Alto, let me remind you, you are not even in 
court any more. You are trying to get back in. 

MR. ALTO: Yes, Your Honor, that is true. 

THE COURT: You have a judgment that can be executed at any time, 
so let’s not talk about attachment before a judgment. You have a judgment. 

MR. ALTO: There is a judgment, but Your Honor is familiar with 
the affidavit and the proceeding because of why the default was taken, the 
grounds appear to be very g -- 
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THE COURT: Mr. Alto, it is a very, very vacuous affidavit. Iam 
not blaming you, sir. 

Your client does not tell why, who these other lawyers were -- 

MR. ALTO: They testified before the pretrial examiner. 

THE COURT: There is nothing in the affidavit. All I have before me 
is the record. 

I have before me a motion to set aside a default, stay execution and the 
pretrial examiner said that is recommended provided however that he who 
seeks this relief puts the money in the bank until this whole thing is deter- 
mined. 

MR. ALTO: Well, the pretrial examiner apparently found that there 
were grounds for setting aside the default because she did recommend that. 

THE COURT: On terms though, sir. 

MR. ALTO: Onterms. That is what my objection is directed to, the 
terms set out by her. 

There are $33,300 already held in escrow and another point in my argu- 

ment is that the complaint in this case does not state a cause of action 
sufficient to justify a judgment for -- 

THE COURT: Do you know what concerns me about this case? 

MR, ALTO: Beg your pardon, sir. 

THE COURT: Do you know what concerns me about this case? 

MR. ALTO: No. 

THE COURT: Iam not an expert in handwriting, but it looks to me 
like there could be some forgery on the endorsement. Do you know what 
I mean? 

MR. ALTO: I looked at the three signatures and it appears to me 
that all signatures were identical. 

THE COURT: You better -- 

MR. ALTO: And there is no intent. 

THE COURT: Well, what do you mean, no intent? 
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MR. ALTO: That there was -- well, that is our contention that he 
had the consent of the plaintiff to endorse her name -- 

THE COURT: He had -- 

MR. ALTO: To endorse her name on that, but the signatures I saw 
indicated that -- 

THE COURT: It was his signature. He signed Bessie's name. 

MR. ALTO: No question about that. 

THECOURT: Well -- 

MR. ALTO: The United States Attorney did hold this in a criminal 
action and the case was nolle prossed -- in this regard. 

THE COURT: Isee. There was consent according to this. Obviously 
he endorsed his wife’s name on that. 

MR. ALTO: There is no question about that. The denial in my answer 
is directed toward the fifth paragraph of the complaint stating that nobody 
had authority to endorse her name. We deny, in effect, saying that he did 
have authority. 

THE COURT: She claimed that he did not have authority to endorse. 

MR. ALTO: That is what the complaint states. 

THE COURT: That is what the judgment of the court is, so if you want 
that judgment lifted, you will comply with the terms. In other words, I 
overrule your objection to the pretrial examiner's recommendation. 

MR. MAYER: Your Honor, I have an order prepared which I hope 
will meet your ruling of this morning. 

THE COURT: Thank you. Very well, I have signed this. 

MR. MAYER: Thank you. 


* * * * * 


The foregoing is certified to be the official transcript of the proceed- 


ings indicated. 


/s/ Elaine O. Wells 
Official Court Reporter 


[ Filed August 31, 1965] 


ORDER 

Upon consideration of defendant Robert C. Thorpe's objection to 
the recommendation of the pre-trial examiner, the opposition thereto, 
argument of counsel having been heard thereon, in consideration whereof, 
it is by the Court this 31st day of August, 1965, 

ORDERED: 

1. That the defendant's objection to the recommendation of the 
pre-trial examiner be and it is hereby overruled. 

2. That the recommendation of the pre-trial examiner filed herein 
be and it is hereby approved, ratified and confirmed as the order of this 
Court. 


/s/ WILLIAM JONES 
Judge 


[ Filed September 9, 1965] 


NOTICE OF APPEAL. 73 (B) 


United States District Court for the District of Columbia 


NOTICE OF APPEAL 


Notice is hereby given this 9th day of September, 1965, that de- 
fendant, Robert C. Thorpe hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court 
entered on the 3lst day of August, 1965 in favor of plaintiff, Bessie P. 
Thorpe against said defendant, Robert C. Thorpe 

/s/ NORMENT CUSTIS 
ttorney for 


defendant 


Copy mailed Robert C. Thorpe 


to 
Shapiro and Mayer 
attention of 


201 Tower Building 
Washington, D. C. 20005 


Kelly & Nicolaides 
900 Investment Building 
Washington, D. C. 


[ Filed October 8, 1965] 


AFFIDAVIT OF ROBERT C. THORPE 


District of Columbia, ss: 

ROBERT C. THORPE, being first duly sworn, on oath deposes 
and says: 

1. My name is Robert C. Thorpe. I am the defendant in this 
action. 

2. Ihave filed notice of appeal and retained and paid counsel to 
take an appeal in this case. 

3. Ido not appeal for the purpose of causing a delay. 

4. I defend this action and appeal in good faith, because I believe 
that I have a good and adequate defense on the merits to the claims of 
said Bessie P. Thorpe for the following reasons, among others: 

a. The moneys in dispute in this action represented the 
net proceeds of the sale of premises known as 609 New Jersey 
Avenue, N. W. Said proceeds were disbursed by the title com- 
pany by check drawn in favor of me and Bessie P. Thorpe for 
the reason that the deed of record designated us as tenants by 
the entireties. 

b. Said Bessie P. Thorpe was described as my wife on 
said deed by mistake. Bessie P. Thorpe is not and has never 
been my wife, for the reason that my wife is in fact Annie 
Strickland Thorpe, to whom I was married in Greensboro, 
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North Carolina, on April 17, 1925, and from whom I have never 

been divorced. See marriage certificate No. 4617 attached. 

c. Said premises 609 New Jersey Avenue, N. W., repre- 
sented my Sole and separate property with the agreement, 
knowledge and consent of said Bessie P. Thorpe, who at all 
times has known of my marriage to said Annie Strickland 
Thorpe. 

da. Said Bessie P. Thorpe orally agreed to permit me to 
sign her name to the check dated December 22, 1964, in the 
amount of $63,308.16, for the purpose of using the proceeds 
of the check to purchase a property in Durham, North Caro- 
lina, to be operated by me as a tourist home. 

e. I am advised that under the law of property in the 
District of Columbia a record owner of real estate by joint 
tenancy or tenancy by the entireties is not automatically en- 
titled to the proceeds of one-half of the sales proceeds of the 
property. 

f. The moneys used to purchase and maintain the premises 
609 New Jersey Avenue, N. W., were provided by me. Said 
Bessie Thorpe did not contribute one-half of the purchase 
price of said premises, nor any substantial amount towards 
the maintenance thereof. 

g. The entire proceeds of the check dated December 22, 
1964, in the amount of $63,308.16, belong to me. 

5. There are unusual circumstances in this case which would 
make it unfair or unjust to permit Bessie P. Thorpe to execute on the 
judgment against me prior to the date the United States Court of Appeals 
has rendered an opinion upon appeal of the default judgment, including, 
among other things the following: 

a. In order to obtain a supersedeas bond I am required to 
put up the amount of the judgment in cash to the bonding com- 


pany. I do not possess this amount of cash and have no way to 
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obtain such a sum. See letter dated September 23, 1965, 
attached. Therefore I cannot get a supersedeas bond. 

b. Judgment was taken against me only by default and 
therefore there has been no adjudication against me on the 
merits. 

c. Bessie P. Thorpe is not my wife and has made no 
substantial contribution to the purchase and maintenance 
of said property. 

d. The capital gains tax arising out of the sale of the 
premises has not been paid, and no provisions have been 
made for the payment thereof. 

e. Bessie Thorpe does not assert in her complaint or 
in any other manner any grounds in fact or in law by which 
she would be entitled to the amount of the default judgment 
(one-half of said check dated December 22, 1964), and there- 
fore it would be inequitable to permit her to recover such a 
large sum of money ($31,654.08) before defendant has had an 
opportunity to perfect his appeal. 

f. If Bessie Thorpe is permitted to take the credits in 
the hands of the American Security & Trust Co., neither I 
nor my creditors nor my wife will have any protection against 
dissipation of the funds by Bessie Thorpe pending appeal. 

6. Iam uneducated and can read and write only with difficulty. 


/s/ ROBERT C, THORPE 
obert C. Thorpe 


Subscribed and sworn to before me this 7th day of October, 1965. 


/s/ PAULINE F. APTER 
Notary Public 


My Commission Expires April 14, 1967 


State of 
- OlticApt Register of Deeds 


To any Ordained Minister of any Religious Denomination 8 G, 
i the Peace of said Coanty pA Greenshor,N. €, Seasdasee 
— 


having a 


the father now 


resident of... 


And there being no legal impediment to such ma | Ast 
brote the proposed marriage at any place within the sald County. You are required, within two months after you thall have celebrated such marriage, to return 
this License to me, at - office, with your signature aubseribed to the Certificate under this License, and with the blanks theretn filled according to the facts, under 


WATEM hi .09 to the use of any per who ve fg the same 
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sac 
and, 50 far as he knows or Js Informed and believes, there Is no lawful cause or impediment forbid: 
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fA, wna day of.... 
eS Ge 


1 the parties licensed above, oo 


“Orriciatina Orvicen 


1e00808 8 Me erneren Pemtaben antes OF 
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1 HEREBY CERTIFY THAT THIS 1S A TRUE AND ACCURATE COPY WHICH 
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Wi TNESS 
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THE HARTFORD INSURANCE COMPANY 
Hartford, Connecticut 06115 


WASHINGTON REGIONAL OFFICE 
1101-17 Street, N. W., Washington, D. C. 20036 


September 23, 1965 


Mr. Norment Custis, 
815 15th Street, N. W., 
Washington, D. C., 20005. 


Dear Mr. Custis: 
Re: Supersedeas Bond on Appeal for Robert 
C. Thorpe. 


Pursuant to our telephone conversation concerning the above cap- 
tioned bond, please be advised that I called my Home Office at 
Hartford, Connecticut and was told by them that on Supercedeas 
Bonds, the rule is that they can only be underwritten on the bas- 
is of full cash Collateral. 


Iam sorry I could not do more for you on this matter but I am 
bound by the rules of the Company. 


Yours sincerely, 


/s/ W. N. WEISS, 


W.N. Weis, 
Special Agent. 


[ Filed October 8, 1965] 


AFFIDAVIT 
DISTRICT OF COLUMBIA, ss: 
Vincent R. Alto being duly sworn, deposes and says: 
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1. that he has been duly admitted and licensed to practice as an 
attorney in all of the Courts of the District of Columbia and, as such, 
is a practicing attorney in said District. 

2. that your affiant was retained by the individual in this cause, 
Robert C. Thorpe, to represent him in reference to setting aside the 
default judgment taken against him on June 29, 1965. 

3. that on July 23, 1965, the contested motion to set aside the de- 
fault judgment came on to be heard by the Assistant Pre-Trial Examiner 
at which time your affiant presented two witnesses in support of the 
aforesaid motion, Myron G. Ehrlich and Samuel J. Ochipinti. 

4. that, to the best of your affiant’s recollection and in Summary, 
Myron G. Ehrlich testified that he is a member of the bar admitted to 
practice law in the District of Columbia; that on or about June 10, 1965, 
he represented Robert C. Thorpe before a representative of the United 
States Attorney at the Court of General Sessions, D. C., in reference 
to a forgery complaint filed against Mr. Thorpe relating to the check 
in controversy in the above-entitled cause of action; that, at the hearing, 
Mr. Charles Mayer, counsel for the plaintiff, agreed to a one week ex- 
tention to see if an amicable settlement of the civil complaint could be 
effectuated; that thereafter, several telephone conversations between 
Mr. Ehrlich and Mr. Mayer could produce no settlement of the civil 
controversy; that from June 14, 1965 to June 29, 1965, Mr. Ehrlich 
was confined to the trial of a capital offense criminal action and that on 
or about June 21, 1965, Mr. Ehrlich informed the defendant that he would 
be unable to handle the civil complaint and the defendant advised him that 
he would see Mr. Ochipinti about assuming the case. Mr. Ehrlich in- 
formed Mr. Mayer that he was no longer involved in the civil case. 

5. that, to the best of your affiant's recollection and in summary, 
Samuel J. Ochipinti testified that on or about June 22, 1965, Robert C. 


Thorpe retained him to attempt a reconciliation of the civil controversy; 


that on the same day, he telephoned the office of counsel for the plain- 
tiff and was advised that Mr. Mayer was on vacation and Mr. Shapiro 
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was out of the office; that he left a message that he was now representing 
Mr. Thorpe; that over the next week, Mr. Shapiro and Mr. Ochipinti 
tried to contact each other but, each time, either counsel was out of 

his office; that when Mr. Ochipinti became aware of the default judg- 
ment, he so informed Mr. Thorpe by letter. 


/s/ VINCENT R. ALTO 
Vincent R. Alto 


Subscribed and sworn to before me this 6th day of October, 1965. 


/s/ ELIZABETH A. LUSBY 
Notary Public, D. C. 


My Commission Expires March 31, 1969 


BRIEF FOR APPELLEE 


Guited States Court of Appeals 


POR THE DISTRICT OF COLUMBIA CIRCUIT 


ROBERT C. THORPE, 
Appeitlant, 
v. 


BESSIE P. THORPE, 
Appellee. 


Appeal from the United States District Court 
for the District of Columbia 


United States Court of Appeals 6 Gun noe saver 


for the District of Cotunbia Circuit 
201-205 Tower Building 
FED JAN 28 1966 Washington 5, D. C. 
RE 7-1822 


Vet hen Ofrralan> Attorneys for Appellee 
CLERK 


STATEMENT OF QUESTIONS PRESENTED 
EE RUNS ERROEN LED 


In the opinion of the appellee, the questions are: 


1. Whether this case is moot by virtue of the fact that the judgment 
appealed from has been fully paid and satisfied. 


2. Whether the trial court abused its discretion in granting appel- 
lant's motion to set aside a default judgment upon terms that required 
appellant to restore a fund of jointly owned money so that the rights 
of both parties in the fund could be litigated in court. 


COUNTER-STATEMENT OF THE CASE 
RULES INVOLVED 

SUMMARY OF ARGUMENT 
ARGUMENT 


1. This Case is Moot By Virtue of the Fact 
That The Judgment Below Has Been aes 
Paid and Satisfied. : 3 


. The Trial Court Acted Weli Within Its Discretion 
In Imposing Certain Terms and Condition Upon 
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. POR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 19,729 


ROBERT C. THORPE, 
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Vv. 


BESSIE P. THORPE, 
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Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 


On May 28, 1965, appellee filed a verified complaint against 
appellant and American Security and Trust Company alleging her 
entitlement toall or one-half the proceeds of a certain check payable 
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to both appellant and appellee (J.A. 3-5). The complaint alleged that 
this check, in the amount of $63,308.16, represented the net proceeds 
from real estate recently sold by appellant and appellee; that appellee 
was entitled to at least 50 percent of the proceeds of the check; that 
the check had been cashed by the defendant bank without the endorse- 
ment of the appellee; that she had never authorized anyone to endorse 
her name on said check; and that the appellant had wrongfully received 
the entire proceeds of the check, thus depriving the appellee of her 
property (J.A. 3-5). 


The complaint was served on the defendant bank, and on the 
appellant pursuant to Rule 4, Fed. Rules Civ. Proc., on May 28, 1965 
(J.-A. 6). The defendant bank filed an answer to the complaint and a 
counter-claim against the appellant on June 17, 1965, in which it ad- 
mitted that appellant had deposited the entire proceeds of the check to 
his account and averred that it then had on deposit to appellant's credit 


approximately $33,000.00 (J.A. 6-9). The appellant has never filed an 
answer to the counter-claim. 


Thirty-one days after service of process, on June 29, 1965, no 
answer to the complaint having been filed by the appellant, a default 
judgment was taken on behalf of the appellee (J.A. 10-A-11). In the 
interim, an attorney purporting to act on behalf of appellant but without 
entering an appearance in the case had requested and received from 
appellee's attorneys an extension of time to file an answer to and in- 
cluding June 25, 1965. 


On July 12, 1965, an attorney for the appellant entered his appear- 
ance by filing a motion to set aside the default judgment, together with 
an affidavit of appellant and a proposed answer to the complaint (J.A. 
11-15). Opposition to this motion was filed by appellee on July 19, 1965, 
(J.A. 17-20). On July 23, 1965, pursuant to the local civil rules of the 
District Court, the motion came on for hearing before the assistant 


pre-trial examiner. At this hearing, all the facts and circumstances 
surrounding the issuance of the check, its negotiation by the appellant 
and the entering of the default judgment were gone into. On July 26, 
1965, the assistant pre-trial examiner entered her recommendation 
that the motion of the appellant to set aside the default judgment be 
granted on certain conditions (J.A. 20-21). The conditions proposed 
were that within ten days the appellant redeposit into defendant bank 
an amount of money sufficient when added to the sum then held to his 
credit to bring the total up to the amount of the check in question, 
namely $63,308.16; and that this total sum be held in escrow by the 
defendant bank to the credit of both parties until such time as their 
respective rights to the fund be adjudicated by a court of competent 
jurisdiction (J.A. 20-21). 


The appellant made timely objection to the recommendation of the 
assistant pre-trial examiner (J.A. 22-23) and the appellee filed opposi- 


tion thereto (J.A. 23-25). 


On August 31, 1965, this matter came on for hearing before Dis- 
trict Judge Jones. During these proceedings, the attorney for the 
appellant frankly admitted that the appellant had signed the appellee's 
name to the check (J.A. 26-A, 26-B). The court overruled appellant's 
objections to the pre-trial examiner's recommendation and approved, 
ratified and confirmed that recommendation as the order of the court 
(J.A. 26-B, 26-C). This appeal followed. 


Thereafter, the appellant not having complied with the conditions 
imposed by the court, no supersedeas bond having been filed by him, 
and the district court having refused to stay execution without a super- 
sedeas bond, the appellee obtained a judgment for condemnation of credits 
and satisfaction of the judgment from the funds held by the defendant 
bank, and filed a praecipe showing the judgment below as fully paid and 
satisfied. (See appellant's brief, P. 12, footnote.) 


RULES INVOLVED 
FEDERAL RULES OF CIVIL PROCEDURE 


RULE 55 
DEFAULT 


(c) Setting Aside Default. For good cause shown the court may 
set aside an entry of default and, if a judgment by default has been 
entered, may likewise set it aside in accordance with Rule 60(b). 


RULE 60 
RELIEF FROM JUDGMENT OR ORDER 


(b) Mistakes; Inadvertence; Excusable Neglect; Newly Discovered 
Evidence; Fraud, etc. On motion and upon such terms as are just, the 


court may relieve a party or his legal representative from a final judg- 
ment, order, or proceeding for the following reasons: 


(1) mistake, inadvertence, surprise, or excusable neglect; 
ores OF 


(6) any other reason justifying relief from the operation of 
the judgment. 


SUMMARY OF ARGUMENT 


Appellee respectfully suggests to the court that this case is moot. 
The judgment being appealed from has already been fully paid and satis- 
fied. Therefore, this court is being asked to rule upon a matter which 
is no longer truly a case or controversy, and the action taken by this 
court may be nothing more than a nullity. 


The trial court acted within its discretion in imposing certain 
conditions on granting appellant's motion to set aside the default judg- 
ment. Rule 60(b) clearly gives the court authority to impose such 
terms. The action of the trial court in passing upon a motion to set 
aside a default judgment is reviewable only for an abuse of discretion. 
In the facts and circumstances of this case, the particular conditions 
imposed by the court were fair and equitable and did not constitute an 
abuse of discretion. 


ARGUMENT 


1. This Case is Moot By Virtue Of The Fact That 
The Judgment Below Has Been Fully Paid And 
Satisfied. 


The appellant is asking this court to reverse a judgment of the 
district court granting his motion to set aside a default judgment con- 
ditioned upon his performing certain acts, which conditions he has not 
complied with. By virtue of his failure to comply with the court's con- 
ditions and also his failure to post a superseadeas bond, the judgment 
of the district court was not stayed. The appellee therefore exercised 
her right of execution and has fully satisfied the judgment, which is 
reflected in the record on appeal by a praecipe. (See also footnote to 
appellant's brief, Page 12.) 


In these circumstances it may be asked what useful purpose is 
served in requiring this court to spend its time considering and adjudi- 
cating an issue when, if it were to reverse the judgment of the lower 
court, the net effect would only be to permit the appellant to file an 
answer without meeting the conditions imposed by the trial court. How- 
ever, the appellee, who is the plaintiff in the lower court, has no further 
interest in litigating the case. There would thus seem to be no further 
action likely to be taken in this case in the district court even if this 


court should reverse. Therefore, appellee respectfully suggests that 
the case is moot and the appeal should be dismissed. 


2. The Trial Court Acted Well Within Its Discretion 
In Imposin; Certain Terms and Conditions Upon 
its Grant Of Appellant's Motion To Set Aside The 


Default Judgment 


It should be borne in mind that the appellant's motion to set aside 
the default judgment was granted, rather than denied. The only thing 
appellant can complain about is that the grant was upon certain terms 
and conditions; these conditions were unacceptable to him and he refused 
to comply with them. 


It is well settled that the grant or denial of a motion to set aside 
a default judgment is addressed to the sound discretion of the trial 
court, and its action thereon will not be disturbed on appeal except for 
an abuse of discretion. Bridoux v. Eastern Air Lines, 93 U.S. App. 
D.C. 369, 214 F. 2d 207; Bush v. Bush, 61 App. D.C. 357, 63 F. 2d 134; 
Cockrell v. Filiah, 60 App. D.C. 210, 50 F. 2d 500; Hallowell v. Darling, 
32 App. D.C. 405; Barron and Holtzoff, Federal Practice and Procedure, 
Section 1217; Moore's Federal Practice, 2d ed., Section 55.10. In 


passing upon such a motion, equitable considerations govern. Hughes v. 
Holiand, 116 U.S. App. D.C. 59, 320 F. 2d 781; Tozer v. Krause Milling 
Company (CCA 3) 189 F. 2d 242; Cromwell v. Heward, 169 Cal. App. 

2d 88, 337 P. 2d 151, Barron and Holtzoff, supra. 


In the case at bar, the court had before it the following facts and 
circumstances in considering what action should be taken on appellant's 
motion to set aside the default judgment. The parties are husband and 
wife (J.A. 18, 26-B) but had been separated from each other for some 
time prior to the sale of a piece of real estate in the District of Colum- 
bia owned by them as tenants by the entireties. The title company 
handling the settlement had issued its check in the approximate sum of 


$63,000.00 payable to both appellant and appellee (J.A. 7). The appel- 
lant had obtained physical possession of the check, and had then en- 
dorsed his own name and the appellee's name on the check and deposited 
the entire proceeds to his own separate account (J.A. 7, 10, 26-A, 26-B). 
Thereafter, before this was discovered by appellee, he had withdrawn 
approximately $30,000.00 from his account, leaving about $33,000.00 

on deposit when appellee commenced this action (J.A. 8). The parties' 
relative rights to these jointly owned funds had not been settled either 
by adjudication or by agreement. 


The appellant took the position before the trial court that the 
appellee should not be entitled to any of the joint funds without proving 
her right in court, but that the portion which he had already surreptitious- 
ly acquired by endorsing appellee's name on the check should not be 
subject to litigation. To use the vernacular, the appellant wanted to 
have his cake and eat it too. 


The appellee's position was that she was willing for her rights to 
the proceeds to be settled judicially provided that the appellant's rights 
also be settled judicially. In other words, appellee's position was that 
if her right to a portion of the fund had to be established by litigation 
then appellant should be under the same burden. 


The trial court was persuaded by this position of the appellee. 
Equity required the restoration of the fund to its whole so that the rights 
of the parties could be determined in court. To grant appellant's motion 
to set aside the default judgment without imposing the conditions would 
have amounted to condoning his wrongful act in endorsing the appellee's 
name to the check. Such action by the court would have constituted an 
approval of his taking a portion of the proceeds unlawfully, while re- 
quiring the appellee to prove her right to a portion of the fund by the 
judicial process. 
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Under these facts and circumstances the action of the trial court 
in imposing the conditions on its grant of appellant's motion was en- 
tirely fair and equitable. These conditions would merely have restored 
the status quo existing before the wrongful act of the appellant. The 
parties would thus have been in the same position they would have been 
in had the appellant not wrongfully forged the appellee's name to the 
check which enabled him to gain an unfair advantage over her. 


The only issue before this court is whether the lower court acted 
within its power in imposing these terms. Appellee contends that the 
action of the court was clearly lawful and within its authority. Rule 60(b), 
Fed. Rules Civ. Proc., provides that the court may set aside a default 
"upon such terms as are just”. Under the authority of this rule, courts 
have frequently imposed various conditions upon the granting of a motion 
to set aside a default or open, vacate or modify a judgment. In Bridoux 
v. Eastern Air Lines, supra, this court relieved the appellant from a 
default judgment upon the condition that he dismiss a counter-claim 
he had filed. In Bros, Inc. v. W. E. Grace Mfg. Co., (CCA 5) 320 F. 2d 
594, 610, the court imposed as a condition upon granting relief under 
Rule 60(b) the requirement that a patentee submit itself to the orders 
of the district court in Texas and effect restitution to the patent infringer 
should such restitution be ordered as a result of the Rule 60(b) hearing. 
In Trueblood v. Grayson Shops of Tenn., Inc., U.S.D.C., E.D. Va., 32 
¥F.R.D. 190, the court imposed as a condition upon setting aside a de- 
fault judgment that the moving party pay all taxable costs to date, all 
costs of depositions and long distance phone calls, and $2,000.00 for the 
plaintiff's attorney's fees and other expenses. In Hendricks v. Alcoa 
Steamship Company, Inc., U.S.D.C., E.D. Pa., 32 F.R.D. 169, the court 
imposed as a condition on the granting of a motion to set aside a default 
judgment the requirement that the defendant pay the sum of $850.00 into 
court to cover certain attorney's fees, costs and other expenses, and 
also the requirement that it produce certain documents in New York 


City or Philadelphia. In Petition of Field, U.S.D.C., S.D. New York, 

117 F. Supp. 154, the court conditioned a grant of the Government's 
motion to set aside a judgment admitting an alien to citizenship upon the 
Government's agreeing to withhold deportation proceedings against the 
defendant until the matter of her naturalization was finally concluded. 


From the foregoing cases, it is seen that terms and conditions 
have been imposed on the opening, modification or setting aside of a 


judgment in a variety of circumstances. No two cases are alike. In 


each case the court has applied terms or conditions suited to the particu- 
lar facts and circumstances of that case. However, all of the cases 
clearly establish the rule that terms and conditions may be imposed 

by the court, and if these terms and conditions do not constitute an 

abuse of the court's discretion they will not be disturbed on appeal. 


Appellee respectfully submits that the conditions imposed by the 
lower court in this case were particularly suitable to the facts and cir- 
cumstances involved. The conditions were well within the sound dis- 
cretion of the trial court; had the appellant complied with them both 
parties would be having their rights determined in a proper way before 
a court of competent jurisdiction. However, even though appellant re- 
fused to comply with these terms he is not substantially prejudiced 
since he is left with approximately one-half of the jointly owned funds. 
There is thus nothing in this case that would justify this court in holding 
that the lower court abused its discretion and in interfering with its 
action in any way. 
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CONCLUSION 


For all the foregoing reasons, appellee respectfully submits that 
this appeal should either be dismissed as being moot or that the judg- 
ment below should be affirmed. 


Respectfully submitted, 


LEWIS H. SHAPIRO 
CHARLES H. MAYER 


201-205 Tower Building 
Washington 5, D. C. 


Attorneys for Appellee 


